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Farnan, District Judge

Presently before the Court is a Motion to Dismiss filed
by Defendants Departnent of Corrections, Al an Machti nger,
Joseph Paesani, M chael MFarland and Ron Turner (collectively
“State Defendants”) (D.I. 32). Plaintiff Tony A WIlson filed
the instant action alleging violations of Title VII of the
Cvil R ghts Act of 1964 and Fourteenth Amendnent Due Process
violations under 42 U S.C. § 1983. State Defendants seek
di sm ssal pursuant to Rule 12(b)(6) of the Federal Rules of
Cvil Procedure for failure to state a cl ai mupon which relief
can be granted. For the reasons set forth below State
Def endants’ Mtion to Dismss (D.I. 32) will be granted.

BACKGROUND

Plaintiff applied for, and was offered, a position with
the Del aware Departnent of Corrections (“DOC’) as a Probation
and Parole Oficer on January 15, 1996. (Conmplaint, D. 1. 3,
App. 1). Plaintiff’s offer was conditional and required him
to file a Personal History Statenment (“PHS’) with the
Department of Corrections. 1d. Al DOC offers of enploynent
are contingent upon favorable background investigations. This
paperwor k was conpl eted and returned to Defendants on February
2, 1996. 1d. As aresult of the background investigation,
Def endant MFarl and made a recomendation to rescind
Plaintiff’s offer of enploynent. 1d. On March 12, 1996,

Plaintiff received a letter from State Defendants stating that



his offer of enploynent had been rescinded. 1d. Plaintiff
al l eges that the background investigation information was
untrue and that State Defendants rescinded the enpl oynent
of fer solely because of Plaintiff’s race. Plaintiff is a
bl ack nal e.

On March 2, 1998, Plaintiff filed charges with the
Del awar e Departnent of Labor and the Equal Enpl oynent
Qpportunity Conm ssion (“EEOC’). |1d. The EEOC investi gator
was unabl e to conclude that the information obtained
established a violation and notified Plaintiff that his file
woul d be closed on May 26, 1998. 1d. Plaintiff filed this
case against State Defendants on July 7, 1998, within the
ninety day time frame set forth in the EECC di sm ssa
notification. |d.

By his Conplaint, Plaintiff alleges that State
Def endants’ “rescinding of the Probation and Parol e enpl oynent
of fer and Defendants’ general hiring practices are racially
notivated and designed” in violation of Title VII of the Gvil
Ri ghts Act of 1964. (D.I. 3, at 1). Plaintiff further
asserts a Section 1983 claimalleging violations of his
Fourteent h Amendnent Due Process rights.

STANDARD CF REVI EW

Pursuant to Rule 12(b)(6), the Court may dism ss a

conplaint for failure to state a clai mupon which relief my

be granted. Fed. R Civ. P. 12(b)(6). The purpose of a



notion to dismss is to test the sufficiency of a conplaint,
not to resolve disputed facts or decide the nerits of the

case. See Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d G r

1993). Thus, when considering a notion to dism ss, a court
must accept as true all allegations in the conplaint and nust
draw all reasonable factual inferences in the |ight nost

favorable to the plaintiff. See Neitzke v. Wllians, 490 U. S

319, 326 (1989); Piecknick v. Pennsylvania, 36 F.3d 1250, 1255

(3d CGr. 1994). However, the court is “not required to accept
| egal conclusions either alleged or inferred fromthe pl eaded
facts.” Kost, 1 F.3d at 183 (citation omtted). D sm ssal
is only appropriate when “it appears beyond doubt that the
plaintiff can prove no set of facts in support of his clains

which would entitle himto relief.” Conley v. G bson, 355

U S. 41, 45 (1957).
DI SCUSSI ON

Plaintiff's ClaimUnder Title VII.1?

' As a preliminary matter, the Court notes that Defendants
Departnent of Corrections, Paesani, MFarland and Turner were
not officially served pursuant to Federal Rule of G vil
Procedure 4(m. Rule 4(nm) provides that “if service of
summons and conplaint is not made upon a defendant within 120
days after the filing of the conplaint, the court upon notion
or onits owm initiative after notice to the plaintiff, shal
dism ss the action without prejudice.” Fed. R Gv. P. 4(nm
To date, Plaintiff has neither served these four State
Def endants nor requested additional time for service fromthe
Court. While acknow edging that Rule 4(m) is dispositive with
regard to these four State Defendants, the Court wll
neverthel ess address the issues raised by the notion to
dismss with regard to all State Defendants.



Racial discrimnation clains under Title VII of the Cvil
Ri ghts Act of 1964 are anal yzed under the burden-shifting

framework set forth in MDonnell Douglas v. G een, 411 U. S.

792, 802 (1973). In order to survive a notion to dismss,
Plaintiff nust allege sufficient facts to establish a prinma
faci e case of discrimnation by showng: (1) that Plaintiff
is a nenber of a protected class; (2) that Plaintiff was
qualified for a job for which the enpl oyer was seeking
applicants and that, despite his qualifications, he was
rejected; and (3) that non-nenbers of the protected class were

treated nore favorably. See Ezold v. WIf, Block, Schorr and

Sol i s- Cohen, 983 F.2d 509, 522 (3d Cr. 1992); MCay V.

Del aware State Univ., Cv.A No. 99-219-SLR, 2000 U.S. Dist.

LEXI S 14653 (D. Del. Sept. 29, 2000).

As an initial matter, the Court notes that Plaintiff’s
Title VII claim although asserted agai nst State Defendants
Machti nger, MFarland, Turner and Paesani in their official
and individual capacities, is only relevant to Plaintiff’s
cl ai ns agai nst the Departnent of Corrections. Title VII does
not allow for suits against individuals. Title VII only
allows for suits against enployers based on unl awf ul
enpl oynent practices. 42 U S.C. 8§ 2000e-2 (1999).

Upon reviewi ng the Conplaint, the Court concludes that
Plaintiff fails to allege any facts to denonstrate that non-

menbers of the protected class were treated nore favorably in



the present situation. Accordingly, the Court concludes that
Plaintiff has failed to establish a prinma facie case for

enpl oynment discrimnation under Title VII. Thus, State

Def endants’ notion to dismss Plaintiff’'s Title VII claimw ||
be grant ed.

II. Plaintiff’s daimbUnder 42 U S. C. 8§ 1983.

Plaintiff also alleges that State Defendants violated his
Fourteent h Anendnment Due Process rights by failing to provide
himw th the opportunity to rebut information discovered as a
result of a background check. Procedural due process rights
apply when a plaintiff has been deprived of a property
interest. as defined by state law. Property interests are

defined by state law, not by the Constitution. See Board of

Regents v. Roth, 408 U.S. 564, 576 (1972).

Under Del aware law, all newly hired DOC personnel serve a
six nonth probationary period. See 11 Del. C 8§ 6506(b). The
Court of Appeals for the Third Circuit has held that an
of ficer does not have a property interest in their position

during the probationary period. See Blanding v. Pennsylvania

State Police, 12 F.3d 1303, 1307 (3d Gr. 1993). In this

case, Plaintiff was not even on probation because he was never
hired by the Departnent of Corrections.

Moreover, Plaintiff signed a “Conditions of Enploynent”
form whereby Plaintiff acknow edged that his selection as a

Probation and Parole Oficer was tentative. (D.I. 3 at 30).



In order to make the tentative offer permanent, Plaintiff had
to successfully and favorably conplete a series of conditions.
Id. Because Plaintiff’s enploynent offer was tentative and
conditional, the Court concludes that Plaintiff did not have a
protected property interest in his conditional “offer” of
enpl oynent and, as such, fails to state a claimfor a
Fourteenth Amendnent Due Process violation in order to sustain
his Section 1983 claim Thus, State Defendants’ notion to
dismss Plaintiff’s Section 1983 claimw || be granted.
1. Plaintiff’s State Law C ai ns

Plaintiff has asserted a defamation clai magainst State
Def endants. Wen a court dismsses a plaintiff’s federal
clains which formthe basis of jurisdiction under 28 U S.C. §
1343, the Court |oses subject matter jurisdiction over any

state law clains. See United Mne Workers v. G bbs, 383 U S

715, 726 (1965). State law clainms should be dismssed if the
federal clains are disnmssed before trial. 1d. The Court has
dism ssed Plaintiffs federal clains asserted against all State
Def endants under Title VIl and Section 1983. Because the
federal clainms will be dism ssed, the Court has no subject
matter jurisdiction over Plaintiff’'s state | aw defamation
claims. Accordingly, State Defendants’ notion to dismss
Plaintiff’s defamation clains will be granted.
CONCLUSI ON

For the reasons discussed, State Defendants’ Mdtion to



Dismss (DI. 32) will be granted.

An appropriate Oder will be entered.



